
[image: image1.jpg]AYRSHIRE),

360%

AN





[image: image2.png]AYRSHIREl,
=
T\




INDEX











     
      PAGE
SECTION 1


INTRODUCTION TO POLICY

Policy Statement









4
Introduction










4
General Principles









4
Responsibilities










6
Scheme of Delegation









7
SECTION 2


INFORMAL ACTION

Informal Action










9








SECTION 3


INVESTIGATION STAGE

Complaint and Investigation








11
Investigatory Interview









13
Conclusion of Investigation








13
Precautionary Suspension








14
SECTION 4

DISCIPLINARY HEARING STAGE

Receipt of Investigatory Report








17
Counselling










17
Disciplinary Hearing









18
Arranging the Hearing









18
Conducting the Hearing








19
Reaching a Decision









20
SECTION 5

DISCIPLINARY ACTION

Types of Disciplinary Action








24
Gross Misconduct









25
Unsatisfactory Conduct









28
Capability










29
Written Notification of Decision







30
Time Limits on Disciplinary Action







31
Appeals Process









32
SECTION 6


ADDITIONAL ISSUES

Disciplinary Procedure for the Chief Officer






35
Disciplinary Procedure for Chief Officers






35
Trade Union Representatives








35
Statutory Registration Bodies








35
Alcohol, Substance Use, Gambling and Other Addictions Recovery Programme

36
Sickness Occurring During Disciplinary Process






37
Allegations of Criminal Offences







37
Raising of a Grievance During the Disciplinary Process





38
Diversity of Employees subject to Disciplinary Action





38
Equalities










39
Record Keeping









39
Employment Tribunals









39
Training










39
Communications to Employees








40
Review











40

SECTION ONE

INTRODUCTION TO POLICY

1.
POLICY STATEMENT

1.1
It is the Trust’s commitment to have in place a Disciplinary Policy and Procedures which ensure fair, effective and consistent treatment of employees in a discipline situation. 

1.2
This Policy and Procedures will allow the Trust to respond to instances of employee misconduct and assist with the problems of unsatisfactory performance and unacceptable levels of attendance, thereby assisting the organisation to operate effectively and deliver quality services.

1.3
Our Disciplinary Policy and Procedures reflects the B.E.S.T. qualities and behaviours embedded within all employment policies ensuring that the Trust’s workforce are able to effectively develop positive and productive relationships while maintaining standards in respect of how we behave with each other and how managers and employees can work together to find solutions.

2.
INTRODUCTION

2.1
Various Trust Policies and Procedures including Code of Conduct Policy and Dignity at Work Policy and Procedures advise employees of what behaviour is expected from them and Disciplinary Procedures deal with situations when they are breached by employees. The types of misconduct occurring will be many and varied and the procedures set out the course of action to be followed in dealing with allegations of misconduct.

2.2
The Policy and Procedures take account of the law on unfair dismissal, and the ACAS Code of Practice on Disciplinary Procedures. The law on unfair dismissal requires employers to act reasonably when dealing with disciplinary issues. What is classed as reasonable behaviour will depend on the circumstances in each case and ultimately will be a matter for Employment Tribunals to determine.

2.3
The Policy and Procedures are applicable to all employees of the Trust. It will also apply to Casual Workers during periods when they are undertaking work for the Trust.
2.4
For employees who have transferred to the Trust under TUPE their existing Disciplinary Procedures will apply.
3.
GENERAL PRINCIPLES

3.1
Discipline need not be punitive. It should bring employees’ shortcomings to their attention and provide an opportunity to improve.

3.2
Whilst in the early stages of what might become a disciplinary matter or a matter for further investigation, management have the right to question employees on their performance and conduct and this will take place in the normal manager and employee setting.  Concerns regarding an employee’s performance should be dealt with in accordance with the Supporting Performance at Work Policy.
3.3
However, at the point at which a manager decides that an employee’s work performance, attendance or conduct may warrant further management investigation or corrective management action, then as part of the formal disciplinary process at subsequent meetings on the matter, the employee will have the right to be accompanied or represented by either a Trade Union Official or other work colleague and be advised accordingly.

3.4
The manager who determines whether an investigation is necessary shall not be prohibited from acting as the Disciplinary Officer. Any employee who makes an allegation shall not form part of the Investigating Team but shall be interviewed as a witness in any investigation.

3.5
No disciplinary action will be considered against an employee until the case has been properly and fully investigated and the employee has been given an opportunity to answer the allegations.

3.6
The procedures will be applied as quickly as possible having regard to the need for fair and thorough investigation.

3.7
There are distinct stages to the disciplinary process with clearly defined roles for those participating including formal and informal methods of dealing with unsatisfactory conduct.

3.8
An employee shall be given adequate notice of a formal disciplinary hearing.

3.9
An employee has a right to call witnesses and to make full response to any complaint or allegation at a formal disciplinary hearing.

3.10
An employee will be advised of their right to be accompanied or represented by either a Trade Union Official or work colleague at all stages of the formal disciplinary process. It is their responsibility to ensure that their representative is present. Only in exceptional circumstances may an employee be represented by another person with prior approval from the Trust.
3.11
Where the employee’s representative is an employee of the Trust, they will be given time off with pay, subject to the exigencies of the service, to represent the employee concerned.

3.12
Any disciplinary action or sanction will be fully explained and confirmed in writing.

3.13
An employee has a right of appeal against any form of disciplinary action or sanction. This will be fully explained at the time and confirmed in writing.

3.14
Where allegations relate to an employee who holds a formal Trade Union position e.g. Steward, Safety Representative, Union Learning Representative etc. then the appropriate Full Time Trade Union Official will be advised of the Trust’s intentions prior to any investigation commencing or disciplinary action being taken. It is emphasised, however, that all other aspects of the Disciplinary Procedure apply equally to Trade Union Representatives.
3.15
The Trust recognises the rights of confidentiality of employees subject to Disciplinary Procedures and will not publicise any details relating to identity or of any allegations raised whilst the disciplinary process is ongoing.

3.16
The level of management authorised to impose disciplinary action and to hear appeals will be clearly known to management and employees through the Trust’s Scheme of Delegation.
3.17
The Trust has agreed that audio recordings can take place during the disciplinary process at relevant stages in order that an accurate record of the interview or hearing can be retained.  All Appeals Against Dismissal heard by the Appeals Panel will be audio recorded and a copy of the audio tape will be made available, on request, to the employee concerned or their representative (whichever is applicable) following the signing by the employee concerned or their representative of a written undertaking in the Trust’s standard terms regarding the disclosure, use and destruction of the discs. Where it is proposed to have an audio recording then all parties involved including witnesses will have prior notification that audio recording will take place.

3.18
Audio recordings either by a manager or an employee must not be taken, or made, without prior consent. Any persons recording an individual without their consent may be subject to Disciplinary action.

3.19
The Trust from time to time receives audio and/or video recordings and CCTV footage from 3rd parties relating to employees of the Trust. Where these recordings contain material that may constitute misconduct or gross misconduct, an investigation will be undertaken in accordance with the Disciplinary Policy. This is in line with GDPR which enables an organisation to lawfully process an individuals’ personal data if it is necessary for the performance of a contract to which the data subject is party. In the case of an employee this refers to their Contract of Employment. Employees will be given the opportunity to respond to these allegations including any audio and/or video recording and CCTV footage at any subsequent investigatory interview.

3.20
Employees who undertake the role of Disciplinary Officer or Investigators as part of an Investigating Team as well as Trustees who are a member of an Appeals Panel must be trained prior to participation in the Trust’s Disciplinary Policy and Procedures.

4.
RESPONSIBILITIES

4.1
In order to ensure fair and consistent application of the Policy and Procedures, all parties have responsibilities as follows: -


Ayrshire360
· Will delegate responsibility to the Director: Corporate Activities for ensuring maintenance of disciplinary standards within their sections. 

· Will issue rules and procedures, which provide a framework for behaviour and performance.

· Will arrange for all disciplinary action taken to be monitored on an equality and diversity basis.

Managers

· Should implement and communicate the Policy to employees.
· Should ensure fair, effective and consistent treatment of employees and act reasonably in a disciplinary situation.
· Should encourage improvements in employees’ performance and behaviour in a proactive and supportive manner.
Employees

· Should accept and understand the terms and conditions of the Policy.

· Should familiarise themselves with the rules and standards and abide by them.

· Should co-operate with management during investigations and throughout the disciplinary process.

EAC Human Resources Service 

· Will provide advice and guidance on disciplinary issues.

· Will provide corporate training courses on disciplinary procedures.

· Will maintain, review and update the Disciplinary Policy and Procedures as necessary.

5.
SCHEME OF DELEGATION
5.1
The Chief Officer of the Trust has delegated responsibility for ensuring the maintenance of disciplinary standards within the Trust. They will require to prepare a Scheme of Delegation which will identify the appropriate nominated officers, the extent of their authority with regards to the levels of disciplinary action and the appropriate officers who will hear appeals.  The Scheme of Delegation should be circulated within the Trust.  A template for the Scheme of Delegation is included in the sample documentation for use in accordance with the Disciplinary Policy and Procedures.

SECTION 2

INFORMAL ACTION

6.
INFORMAL ACTION

6.1
The decision to take informal action, which is not part of the Disciplinary Procedures, as opposed to initiating the formal disciplinary process, will be dependent on a number of factors. Where conduct is causing concern, but is considered not serious enough to warrant disciplinary action at the time, e.g. poor interpersonal skills, timekeeping, the following steps should be considered prior to invoking the Disciplinary Procedures.

6.2
The manager should arrange a meeting in order to discuss the issue(s) with the employee concerned.  Such discussions do not constitute part of the formal Disciplinary Procedures, and should be seen as an attempt to define the nature of the issue(s) their causes and possible solutions. 

6.3
Such informal action is taken in the best interests of the employee, as it is designed to prevent a problem becoming an issue requiring formal disciplinary action. 

6.4
When informal action is taken following an investigation then the employee can be accompanied by their Trade Union representative or work colleague at the meeting to discuss this, if they so wish.
6.5
Where appropriate, a letter of concern may be issued to the employee, which would detail the reason(s) and issues causing concern and set out the changes and improvement expected of the employee (within an agreed action plan by the employee and management) within a prescribed timescale. This letter will be retained in the employee’s personnel file until the action plan has been completed. Thereafter the letter and associated documentation will be removed from the employee’s personal file.
6.6
Where incidents of the same or similar nature occur out with the agreed timescale for the action plan then these matters can be referred to in the course of investigations and any subsequent disciplinary hearing.

6.7
The Action Plan should detail the steps to be taken to resolve the issue, together with an agreed timescale.  (This could include, for example, setting objectives, agreeing further training and/or development opportunities, mentoring, coaching or secondment). 

6.8
The letter of concern does not constitute disciplinary action, but merely reflects the outcome of the meeting and confirms to the employee what is expected of them.

6.9
The employee should confirm that they understand what is expected of them, and this should be followed up with regular performance review meetings.

6.10
If any underlying problem is identified in the course of the discussion with the employee, for example alcohol/drug abuse, ill health, etc. other Trust Policies and Procedures may provide a more appropriate means of responding to the issue than the disciplinary process.

6.11
The informal action stage is designed to ensure that every effort is made to assist employees and encourage improved performance/behaviour in a proactive and supportive manner.

6.12
If such informal action does not resolve the problem, then formal disciplinary action should be considered.

6.13
For issues relating to poor work performance, then the Trust’s Supporting Performance at Work Policy should be followed.


SECTION 3

INVESTIGATION STAGE

7.
COMPLAINT AND INVESTIGATION

7.1
When a potential disciplinary matter arises following an allegation(s) or complaint(s) or incident or a matter has otherwise come to the attention of management and it is considered that informal action is not appropriate then the formal Disciplinary Procedures should be invoked.  Refer to the Conducting an Investigation Protocol. 
7.2
Where the allegations involve possible misappropriation, fraud or embezzlement, the Chief Officer of the Trust should notify East Ayrshire Council’s Internal Audit Section.  Where appropriate, Internal Audit may involve the Police.  

7.3
Where, in terms of the monitoring arrangements for the Trust’s telephone, internet and e-mail systems, the Chief Officer of Ayrshire360 is concerned that the matter is of a sufficiently serious nature e.g. may have wider implications for the Trust, they should liaise with East Ayrshire Council’s Head of Finance and ICT to arrange for an investigation independent of the user service and in accordance with the procedure outlined in East Ayrshire Council’s Defalcation/ Corrupt Practice Procedures.
7.4
For all other situations, arrangements will be made for a formal investigation to be undertaken to establish the full facts of the matter.  In certain circumstances, where there has been a previous investigation out with the Disciplinary Procedures e.g. a Personal Harassment complaint or Health and Safety investigation the facts established may result in disciplinary action being considered. In such cases although the facts have been established, in line with the Trust’s Disciplinary principles a further restricted investigation will be required in order to advise the employee concerned of any allegation and seek their response to that allegation. 


7.5
When deciding which employees will form the Investigating Team, the Director: Corporate Activities will take into account the position of those employees who require to be interviewed. As objectivity is essential the Investigating Team should be independent of the area of investigation and asked to confirm that they have no conflict of interest relating to the employee being investigated. If considered appropriate the Investigating Team may include employees from another section. The Investigating Team should be appropriately trained in conducting investigations prior to the commencement of the investigation and will be responsible for undertaking a thorough investigation into any allegation of misconduct to establish all the relevant facts relating to the allegation(s) promptly.
7.6
A minimum of two employees will form the Investigating Team with one employee being nominated as Chair of the proceedings however they will have equal responsibility for ensuring that the investigation is carried out. An HR representative from East Ayrshire Council on the Investigating Team may not be required in every case. This will be determined by the complexity or nature of the allegation(s) raised.

7.7
In the case of complex investigations, the Chief Officer/ Director: Corporate Activities can decide to appoint Lead Investigators to undertake the investigation.

7.8
Lead Investigators will be identified across the Trust and will be appropriately trained to conduct complex investigations. A complex investigation would be determined by the nature of the allegation, potential number of witnesses to be interviewed and/or the range of evidence that is required to be gathered. It may include, but would not be limited to, matters that are considered under the Disciplinary Policy to be Gross Misconduct or allegations of a serious nature which may require referral to a Statutory Body.

7.9
This Investigatory Team would not be expected to undertake the normal duties of their post whilst conducting the investigation to allow them to focus solely on the investigation and conclude this in a timeous manner.

7.10
The employee will be formally notified in writing, where practicable, by the Investigating Team of the nature of an allegation or complaint that has been made against them; that this matter is being investigated and that they will be contacted in due course. Where it is considered necessary and appropriate the employee about whom an allegation(s) or complaint(s) is made may be subject to a Precautionary Suspension pending the investigation. (see paragraph 10)

7.11
In conducting the investigation, it is expected that the Investigating Team will attempt to interview all employees and external individuals who may be in a position to provide relevant information in respect of the allegation(s) or complaint(s).

7.12
During the interviewing of witnesses, it is important to:

· Advise that the information provided may be used as evidence, should the issue proceed to a Disciplinary Hearing and that the witness may be asked to attend any subsequent hearing as a witness. Where a witness has requested anonymity consideration will be given to whether that request can be approved;

· Ensure that the questions asked are clear, concise and not leading;

· Ask the individual to sign and date any written statement reflecting the content of the interview. Advise that a copy of this statement may be given to the employee under investigation or their representative.  Where deemed appropriate, witness statements can be anonymised in order to prevent identification, for example where the witness raises genuine concern about reprisals.
7.13
In certain unique circumstances e.g. cases relating to sickness absence, where the facts are not in dispute, or where no investigation is required because the facts are already available, it may be possible to proceed to the Disciplinary Hearing stage without a requirement to conduct a prior Investigatory Interview although care should be taken in this regard. Further advice is available from East Ayrshire Council’s Head of Human Resources or East Ayrshire Council’s Chief Governance Officer.

7.14
The Scottish Government has produced guidance on how agencies should respond to allegations against residential workers in respect of child protection issues. The guidance outlines best practice steps and key stages which should be taken into account when investigating an allegation where there is a concern that a worker has acted in a way which has caused a child actual harm or a significant risk thereof. A copy of the guidance is available at 

http://www.gov.scot/publications/national-guidance-child-protection-scotland-2021
8.
INVESTIGATORY INTERVIEW

8.1
Having considered the initial investigation and established the nature of the allegation(s) or complaint(s), the Investigating Team will formally interview the employee against whom the allegation(s) or complaint(s) has been made. 

8.2
This will be in the form of an Investigatory Interview. It is important to ensure that the employee is clear in respect of the allegation(s) or complaint(s) made against them and that they be given written notification of the allegations/complaints, together with details of the Investigatory Interview arrangements and their right to representation.  

8.3
The following points should be noted in relation to the Investigatory Interview:
· The employee should be given the opportunity to be accompanied by their Trade union representative or work colleague;

· The employee should be advised of the allegation(s) or complaint(s) which have been made and asked to provide their response;

· The employee should be given the opportunity to provide any written documentation in support of their case and be given the opportunity of offering any mitigating factors if appropriate;

· A note of the Interview, or a typed manuscript if the interview is being recorded, will be taken for record purposes and a copy provided to the employee and their representative. Consider using a note-taker where the allegations are detailed or are of a technical nature and if the Interview is not being recorded;

· If an investigation involves more than one employee then at the Investigatory Interview the employee should be advised that an extract of the note of the interview will be produced and that they will be asked to sign this extract which will be provided to the other employee should the matter proceed to a Disciplinary Hearing.
· If any new information emerges during the Interview, it may be decided that further investigation is required, at which point the Interview should be adjourned and reconvened when the further investigation is complete;

· Similarly, if more time is needed to consider the matter further, the Interview may be adjourned and reconvened later (the employee should be advised as to the likely timescale of concluding the investigation).

9.
CONCLUSION OF INVESTIGATION

9.1
Once all the information has been collated, the Investigating Team will prepare and submit a written report to the nominated Disciplinary Officer in line with the standard format.  

9.2
When more than one employee has been subject to an investigation then the Investigation Team must prepare an individual report for each employee.

9.3
When the investigation has been concluded, the Investigating Team should advise the employee concerned in writing intimating that their report has been forwarded to the Disciplinary Officer for consideration as to whether or not a Disciplinary Hearing should be arranged.

10.
PRECAUTIONARY SUSPENSION
10.1
There may be instances when it is considered inappropriate for an employee to be in the workplace during the investigation and where the use of precautionary suspension may be appropriate.

10.2
The use of precautionary suspension should be carefully considered, as there may be other suitable alternatives to suspension, e.g. the temporary redeployment to another section within the department or to other duties. There will be no loss of pay in these circumstances and this should be confirmed in writing to the employee. 
10.3
Precautionary suspension is not a punitive measure and will be with pay.  However, where an employee is receiving half their Occupational Sick Pay or no pay under the terms of their contract of employment, that contractual entitlement shall apply during the period of suspension. Precautionary Suspension should not be recorded on the employee’s personnel record and, consequently, there is no right of appeal.

10.4
Managers have the necessary delegated authority, within the Trust, to apply a precautionary suspension where:

· “an employee is considered to be creating a situation whereby they are a danger to either themselves, other employees, service users or members of the public;

or

·  the alleged conduct has a significant bearing on the employee’s duties; 

or

· it facilitates investigation into charges of misconduct or irregularity e.g. where the employee’s continued presence will prejudice the investigation;

or

·  it is a necessary precaution in the Trust’s interest in circumstances which involve, or may involve, criminal proceedings against the employee”.

10.5
Where possible, a meeting should be convened with the employee to advise of their Precautionary Suspension for work and the reason(s) and this should be confirmed in writing together with an indication as to when the investigation is anticipated to be completed. At the time of the Precautionary Suspension, managers should advise employees of the Wellbeing Supports that are in place and available for them to access as it is recognised that this can be a difficult time for the employee under investigation.

10.6
Suspension should always be for as short a period as is reasonably practicable, and any extensions beyond that which the employee was originally informed, will be confirmed in writing, at least every 2 weeks, outlining the reasons for the continued suspension. Managers, or an alternative identified contact, should also maintain regular contact with the employee during the period of suspension to check on their wellbeing.

10.7
The nature of Precautionary Suspension is such that the suspended employee is precluded from entering the workplace. However, where applicable, should the employee wish access to the workplace to enable them to prepare their response they should contact the Investigating Team who will make the necessary arrangements. 

10.8
Employees who have been subject to precautionary suspension must be available for recall to work at any time during their normal working hours.  Accordingly, any suspended employee who falls ill during the period of suspension must report this to his/her Manager in the normal manner. In all sickness absences over 7 days duration the suspended employee will require to submit a medical certificate.

10.9
If a suspended employee wishes to take annual leave during the period of the suspension that had not already been booked and approved they must first seek the approval of their Manager in the normal manner. It is also expected that any prebooked annual leave will still be taken. Any annual leave not taken within the leave year will be forfeited.

10.10
An employee who is suspended must not work for another employer during their normal working hours.

10.11
An employee should be notified in writing when their suspension ceases and be advised where and when to resume normal working.


SECTION 4

DISCIPLINARY HEARING STAGE

11.
RECEIPT OF INVESTIGATORY REPORT

11.1
Upon receipt of the Investigatory Report, the Disciplinary Officer will decide within 10 working days if the matter is proceeding to a Disciplinary Hearing.  If the Disciplining Officer considers that the allegation is concerning capability rather than conduct then they should follow the steps detailed under Section 20 of this Procedure.
11.2
Where an employee undertaking regulated work has ceased this work for some other reason e.g. resignation before the investigation is completed or resignation before a Disciplinary Hearing has taken place then the Disciplining Officer must review the Investigatory Report and make a decision as to what action, if any, would have been taken if the individual had remained in the Trust’s service. If the Disciplining Officer would or might have dismissed the individual, or transferred them to a position not undertaking regulated work, on a referral ground as contained within the PVG Act then a referral must be made to Disclosure Scotland, an executive agency of the Scottish Government for consideration for inclusion of the individual on the children’s’ or adults’ list of individuals unsuitable to work with children or protected adults. Further information regarding the duty to refer is contained within the Trust’s Disclosure Scotland Policy and Procedure.
11.3
Following completion of the investigation, informal action, which is not part of the Disciplinary Procedures, can be taken where conduct is causing concern but is considered not serious enough to warrant disciplinary action at the time. Please refer to Section 2 paragraph 6 on informal action.  

11.4
If it is decided that no further action should be taken under the Trust’s Disciplinary Policy and Procedures, then the employee shall be advised accordingly, in writing within 10 working days, by the Disciplinary Officer and given the reason(s) for this decision, and confirmation that the matter is concluded. The person who has made the allegation(s) or complaint(s) shall also be advised that the matter has been concluded. Both parties will also be advised that all documentation relating to the allegation(s) or complaint(s) will be securely destroyed by office shredder or by confidential waste disposal following a period of 6 months. This time period will allow the documentation to be available in the event of any subsequent complaint/grievance about the investigation.

11.5
If there appears to be an allegation(s) or complaint(s) to be answered, the employee should be advised, in writing, by the Disciplinary Officer that the matter will be considered at a Disciplinary Hearing. 

11.6
At that stage, the employee will be issued with a copy of the Investigatory Report. Written statements taken from witnesses concerning the alleged acts of misconduct by employees, should be attached. Similarly, this arrangement would also apply where statements were made anonymously, or in confidence, with certain parts of the statement, as appropriate, redacted in order to prevent identification. Only in very exceptional circumstances can witness statements be withheld however advice must always be sought from the Chief Governance Officer or East Ayrshire Council’s Head of Human Resources on the appropriateness of this act.
12.
COUNSELLING

12.1
In some circumstances, the Disciplinary Officer may decide that there is no need to take disciplinary action, although there may be sufficient concerns to consider other action such as a one-to-one counselling meeting with the employee.

12.2
Such a discussion must be held in confidence, in a private setting, and the employee should be made aware that counselling of this type does not constitute a verbal warning and is not part of the formal Disciplinary Procedure.

12.3
The process as described in the Informal Action above may then be followed.

12.4
Alternatively, the Disciplinary Officer may suggest some other intervention for the employee, such as additional training or input from Occupational Health.
13.
DISCIPLINARY HEARING

13.1
The Disciplinary Hearing Panel shall comprise at least two employees. The appropriate nominated Disciplinary Officer will convene and chair the Disciplinary Hearing and sit with an EAC Human Resources Officer or other appropriate representative on behalf of EAC Human Resources. In addition, where deemed appropriate, a representative from EAC Legal Services. 

14.
ARRANGING THE HEARING

A Disciplinary Hearing should be held in suitable accommodation, free from interruptions.

· The employee should be given a reasonable period of time to prepare their case (this would not usually be less than 5 working days.) They should be given written notification, via recorded delivery or by hand delivery where appropriate, of the Disciplinary Hearing arrangements and the allegations being made against them. The reason for the Disciplinary Hearing should be consistent in all letters issued unless an allegation(s) has been added or removed and the employee has been notified of this. The Investigatory Report will have been issued to the employee prior to the Hearing being arranged.  
· The letter to the employee should also indicate who will chair the Hearing, and confirm the employee’s right to call witnesses and produce documents, as appropriate.

· The letter should also advise the employee of their right to be accompanied at the Hearing, emphasising that it is the responsibility of the employee to ensure that their representative and any witnesses that they wish to call are present.

· Consideration should also be given to the provision of appropriate support to be in place where necessary e.g. an interpreter or signer if there are understanding or language difficulties; responsible person/carer if interviewing children and/or adults with learning disabilities etc. This person will require to be in attendance in addition to the employee’s representative.

· A separate room should be made available for the employee, and their representative, for use immediately prior to, and during, the Hearing.

· Additional accommodation may be required for the Investigating Team presenting the findings of the investigation, and for any management witnesses who may be called.

· The employee, or their representative, should notify the Disciplinary Officer of any witnesses they wish to be called to ensure that appropriate accommodation can be arranged.

· The Disciplining Officer may also call appropriate witnesses as deemed necessary. This would be either a witness that the Investigating Team had interviewed but not deemed necessary to call to the Disciplinary Hearing or a technical witness.

· Where the employee or representative is unable to attend a Hearing on the determined date, then an alternative date should be agreed which is suitable for all parties. This should be confirmed in writing to the employee, sent via recorded or hand delivery where appropriate. The reasons for the Hearing being re-scheduled must be formally recorded.

· If an employee fails to attend a Disciplinary Hearing without prior notification, a further date for a re-scheduled Hearing should be arranged.  This should be confirmed in writing to the employee, sent via recorded or hand delivery where appropriate, advising the employee that a further failure to attend, without good reason, may result in the Hearing proceeding in their absence using the evidence available. The employee should be advised to ensure that they attend or are represented at the Hearing.  

· If, after arrangements have been made, no member of the Investigating Team will be available to attend the Hearing then the Disciplinary Officer must decide on whether or not the Hearing should take place or be re-scheduled. This decision will depend on a number of factors - the complexity of the case; the severity of the offence; whether the Disciplinary Hearing is part of a wider investigation; whether or not the employee has admitted the allegation; whether or not any witnesses are being called by the Investigating Team etc. It is acknowledged that it will be a rare occurrence when no member of the Investigatory Team is present at a Disciplinary Hearing. 

· However, if the Disciplinary Hearing takes place without any member of the Investigating Team being available as outlined above then at the beginning of the Hearing, the employee must be made aware and asked if they agree to the Hearing taking place. 

15.
CONDUCTING THE HEARING


The following steps should be followed when conducting a Disciplinary Hearing:

· The Chair will introduce those present, confirming that the Hearing is convened under the terms of the Trust’s Disciplinary Policy and Procedures and that the outcome may be disciplinary action being taken against the employee.  The Chair will outline the procedure and state the employee’s alleged misconduct.  A note of the Hearing will be taken, or typed manuscript if the interview is being recorded, for record purposes and a copy provided to the employee if requested.
· If the employee has chosen not to be accompanied by their Trade Union Representative or work colleague, this should be confirmed and recorded. In addition, the Chair should also confirm that the employee agrees that the Hearing can proceed in these circumstances.

· A member of the Investigating Team will present the findings of the investigation in respect of the allegation(s) or complaint(s), and will call any witnesses, as appropriate.
· The employee, or their representative, as well as the Chair and other Panel Member(s) can then question the Investigating Team and/or any witnesses called.  (Witnesses introduced by either party may be questioned by the other party’s representative, and by the Panel, and will then retire from the Hearing.  If necessary, the Panel can recall a witness for the clarification of any point in question.) 

· The employee, or their representative, will then present their response to the findings of the management investigation, including any mitigating circumstances, calling any witnesses and producing any documentation, as appropriate. When the employee is in attendance at the Hearing then their representative does not have the right to answer questions on the employee’s behalf.

· A member of the Investigating Team, as well as the Chair and the other Panel Member(s), can then question the employee, or their representative, and/or any witnesses called.

· Either party will be permitted to request an adjournment, for a limited period of time, for any reasonable purpose, subject to the Chair’s approval. (Similarly, if any new information emerges during the Hearing or the factual basis of the allegations is contested, the Chair may decide that further investigation is required, at which point the Hearing should be adjourned and reconvened when the further investigation is complete).

· On the completion of any further investigation, the Chair shall reconvene the Hearing and advise the employee and their representative of the findings on the contested point(s) and thereafter continue with the Hearing. 

· The Chair should come to a clear view of the facts, once all the evidence has been presented and may wish to ask supplementary questions at this stage to clarify their understanding of the respective positions.

· A member of the Investigating Team and the employee, or their representative, should then be asked to give their respective summations.

· On the rare occasions when no member of the Investigatory Team is present at the Hearing, then the Disciplinary Officer may ask the employee’s permission to carry on the Disciplinary Hearing in the absence of the Investigating Team. If the employee agrees to continue then the above process for conducting the Hearing should be suitably amended to take account of the absence. If the employee does not agree to the Hearing taking place, then it should be re-scheduled.  

16.
REACHING A DECISION

16.1
The disciplining of an employee is a serious matter and should never be regarded lightly or dealt with casually. The following points should be considered by the Chair of the Disciplinary Hearing Panel before reaching a decision:

· The Chair should call for an adjournment before reaching a decision.  Before the employee and their representative leave the Hearing, they should be advised of the likely timescale for intimation of the Chair’s decision.  Where this is likely to be relatively short, the employee and their representative should be asked to wait to be called back together with the Investigating Team, or management representative to hear the decision. This may for example be where the facts have not been in dispute and no further investigation is required. If deliberations are expected to be lengthy, all parties should be made aware of this and be advised that the decision will be confirmed in writing as early as possible. 
· Before deciding whether disciplinary action is appropriate, and the form any such action should take, the Chair should be mindful that they are expected to act reasonably and give due consideration before reaching a decision.  If disciplinary action is taken then the Chair may have to explain their decision on appeal and, ultimately, in dismissal cases, to an Employment Tribunal. The Chair should at all times act impartially whilst reaching a decision.   
· Whilst consistency is important, this does not mean that similar offences will always result in the same disciplinary action. Each case must be looked at on its own merits and relevant circumstances taken into account. These can include the extent to which standards have been breached; precedent; the employee’s current disciplinary record and awareness of the standard of behaviour, performance and conduct expected; the employee’s position, length of service and any special circumstances which might have an impact on the level of action proposed. 

· Where redeployment to an alternative post is deemed to be the most appropriate course of disciplinary action, it should be established if the employee could be transferred to a suitable alternative post within their own section in the first instance. If there are no suitable vacancies, then the Chair of the disciplinary panel must notify East Ayrshire Council’s Employee Relations Section as soon as possible to enable a timescale for action to be established as outlined in paragraph 11 of the Trust’s Deployment and Career Pathways Policy.
· In situations, where a service user/customer alleges misconduct, which the employee denies, and there are no witnesses or anyone who may shed light on the alleged incident then consideration will require to be given to a number of issues e.g. what does the complainant actually say about the reason for their complaint; what is the employee’s general employment record; is there anything which might tend either to support the complaint or make it unlikely to be justified.

· Where an employee is persistently unable or unwilling to attend a Disciplinary Hearing without good cause, a decision should be made on the evidence available at that time.

· In the operation of disciplinary procedures, it is imperative not to discriminate on the grounds of age, race, gender, gender reassignment, disability, sexual orientation, religion, belief, pregnancy, maternity or marriage/civil partnership status.

· Dismissal is normally fair only if the employer can show that it is for one of the following reasons:

· a reason related to the employee’s conduct

· a reason related to the employee’s capability or qualifications for the job

· because the employee’s post was redundant

· because a statutory duty or restriction prohibited the employment being continued

· some other substantial reason of a kind which justifies the dismissal; and
· that the employer acted reasonably in treating the reason as a sufficient reason for dismissal.

· The decision of a Disciplinary Hearing can include one or more of the following:

a. there is no case to answer and the allegations made against the employee should be removed from the record and all documents relating to the matter securely destroyed by office shredder or by confidential waste disposal following a period of 6 months. This time period will allow the documentation to be made available in the event of any subsequent complaint/grievance about the investigation;

b. there is no case to answer, however there is enough concern raised to lead to the employee being formally advised in writing about future improvements expected in behaviour, conduct etc. A letter of concern should be issued in such circumstances which sets out the changes and improvement expected of the employee (within an agreed action plan by the employee and management) within a prescribed timescale;

c. the employee is considered to be in breach of discipline and a warning, as appropriate, should be issued and confirmed in writing and a record kept in the employee’s personnel file for the appropriate period;

d. the employee is considered to be in breach of discipline, and the decision is taken to impose punitive action short of dismissal, including disciplinary transfer, suspension without pay, demotion, loss of seniority or loss of increment;

e. the employee is considered to be in breach of discipline and may be dismissed, with or without notice, dependent on the nature and severity of the offence.  


SECTION 5

DISCIPLINARY ACTION

17.
TYPES OF DISCIPLINARY ACTION

17.1
No employee should be dismissed for a first breach of discipline except in cases of gross misconduct. 

17.2
The action imposed following a Disciplinary Hearing will be dependent on the severity of the offence.  It is not necessary for the level of the disciplinary action taken to be sequential i.e. verbal warning, written warning, final warning, and dismissal.

17.3
Normally, grounds for disciplinary action will relate to either misconduct or capability.  In respect of misconduct, the Trust’s Disciplinary Policy categorises such transgressions as either “Gross Misconduct” or “Unsatisfactory Conduct”.

17.4
Employees will be notified in writing when the time limit on a warning has expired.  

17.5
Where disciplinary action is deemed appropriate, there are five possible sanctions for consideration. For any sanction the decision must be confirmed to the employee in writing:

· Verbal Warning

Issued in the case of a minor offence e.g. careless work, poor timekeeping. 

· Written Warning

Issued in the case of further minor offences or offences of a more serious nature of Unsatisfactory Conduct e.g. unauthorised absence from the workplace.

· Final Warning

Issued in the case of further minor offences or a serious instance of unsatisfactory conduct e.g. persistent unauthorised absences from the workplace.

A final warning may be extended beyond 12 months should a further minor breach of discipline occur within the time limit of the existing Final Warning.

· Punitive Action Short of Dismissal

Issued when considering punitive disciplinary action short of dismissal including disciplinary transfer, suspension without pay, demotion, loss of seniority or loss of increment.

Any punitive disciplinary action involving loss of pay should be given serious consideration and should be reasonable in relation to the offence and the circumstances surrounding it.

· Dismissal

Issued in the case of further repeated offences of Unsatisfactory Conduct where the system of warnings has been exhausted. In this situation, the dismissal is likely to be with notice and a payment in lieu of notice may be paid.

or


Issued in the case of Gross Misconduct where an employee can be summarily dismissed (without entitlement to notice).

A decision to dismiss should only take place when the Chair is satisfied that all other options have been explored.

18.
GROSS MISCONDUCT
18.1
This is generally seen as misconduct serious enough to make any further working relationship and trust between employer and employee untenable, giving sufficient grounds for immediate dismissal.

18.2
Normally, employees will not be dismissed for a first offence but cases of gross misconduct may lead to summary dismissal without any prior warning, verbal or written.

18.3
The following are examples of the types of offences which constitute Gross Misconduct:
(a)  Serious offences against the interests of the Trust, including wilful injury to others and wilful damage to Trust property;

For example 
· Wilful damage to or misuse, in terms of the Code of Conduct, of Trust owned equipment and plant.
· Deliberately deleting data from the Trust’s information systems.
· Deliberately engaging another in a fight to their injury.
(b) Serious incapacity during working hours due to the effect of alcohol or illegal-substances;

For example 

· Being drunk on duty.
· Being under the influence and/or testing positive for illegal substances whilst on duty.  

(c) Misuse or abuse of documents including knowing submission of fraudulent claims relating to earnings, expenses or other payments;

For example

· Claiming mileage for business journeys not undertaken as part of the performance of your duties.  

· Claiming payment for work not carried out by fraudulent misrepresentation of timesheets. 

(d) Falsification of official documents;

For example 

· Altering a doctor’s Statement of Fitness for Work.
· Altering an official Trust document.

(e) Neglect of duty resulting in serious consequences;

For example 

· Failure to report a serious financial overspend in the section budget. 

· Failing to visit a service user when to do so is part of your normal duties.
(f) Serious breach of health and safety rules;

For example 

· Disregarding health and safety rules which results or could result in significant damage to Trust property or vehicles or leads or could lead to injury of yourself, a colleague, service user or member of the public.
· Leaving electrical wiring exposed.

(g) Physical violence or bullying in the workplace;

For example 

· Assaulting a colleague or service user.  

· Using threatening behaviour in the workplace.
(h) Theft from employer or fellow employees;

For example 
· Stealing cash from a colleague’s purse.

· Taking materials or equipment from stores without permission or authorisation.

(i) Theft from the public while at work;

For example 

· Stealing cash from a customer at a Trust facility. 

· Stealing from a service user. 

(j) False particulars given to secure employment with the Trust (which could have affected the decision to employ);

For example

· Falsely claiming to be a member of a professional body/institute. 

· Falsely claiming to hold a relevant qualification.
· Failure to disclose a pre-existing medical condition.

(k) Criminal convictions or illegal conduct having a material bearing on employment;

For example

· Loss of driving licence when employed as a driver.
· Imprisonment.        
  
(l) Persistent refusal to comply with a reasonable instruction or order;

For example

· Repeated refusal to drive a Trust vehicle when employed as a driver without justifiable reason.
· Repeated refusal to visit a service user without justifiable reason.

(m)  Abusive behaviour toward colleagues and/or the public or customers of the Trust, including matters of a racial, sexual or religious nature;

For example

· Shouting racial abuse at a customer(s).
· Singing of sectarian songs during working hours.

(n) Unauthorised use of Trust vehicles and equipment;

For example

· Personal use of Trust vehicles, plant, equipment or material (on and off site).
· Taking home Trust owned equipment or resources without permission or authorisation.

(o) Deliberate access of internet sites containing pornographic, offensive or obscene material;

For example

· Intentionally using a Trust computer to access or download   pornographic material.
· Intentionally using a Trust computer to access or download material inciting hatred. 

(p) Serious breach of confidence;

For example

· Passing confidential Trust information to the press without approval or authorisation. 

· Disclosure of sensitive personal data to an unauthorised third party.

(q) Serious breach of the Trust’s Supporting Attendance at Work Policy;

For example

· Persistent failure to follow absence reporting procedures.
· Persistent non-compliance with the Trust’s Supporting Attendance at Work Policy.

(r) Bringing the Trust into serious disrepute or damaging the Trust’s reputation or serious misuse of the Trust’s name;

For example

· Entering into a formal relationship with a private client where there is or may be a conflict of interest. 

· Falsifying documents which bear the Trust’s logo.
· Engaging in behaviour, including but not limited to criminal behaviour, out with work which may bring the Trust into disrepute.

(s) Serious breach of the Trust’s Acceptable Use Policy governing the personal use of communications systems;

For example

· Use of the Trust’s communication system to set up a personal business.  

· Breaking in to the system or unauthorised use of a password/mailbox.

(t) Serious Misuse of Social Networking Sites

For example

· Posting online communications about the Trust or any of its officers which may have the effect of damaging the Trust’s reputation.
· Posting online communications which threaten, harass or defame work colleagues or others or which are likely to create a hostile work environment.
· Posting online communications which contain offensive or discriminatory material in relation to work colleagues, customers or groups of service users.
· Disclosing sensitive or confidential information including personal details of a member of the public who is using the services of the Trust.

(u) Serious breach of the Trust’s Code of Conduct

For example

· Accepting a bribe in the course of employment.
· Disclosing the confidential discussion of one political group to another political group in the course of employment.
(v) Exceptionally serious offences of the types listed under Unsatisfactory Misconduct below.

For example

· Continued bad time-keeping following issue of relevant warnings.
· Repeated non-attendance at work without notification to management of absence following issue of relevant warnings.

It should be noted that these examples do not constitute an exhaustive list. 

18.4
If employment is terminated in these circumstances, the employee has no entitlement to notice or payment in lieu of notice. However, they will be paid for the balance of annual leave due at that date, where applicable.

18.5
It should be borne in mind, however, that the decision as to whether the employee’s conduct can be construed as Gross Misconduct will be dependent on full consideration of all the facts and circumstances. If it is found that an offence comes under the heading of one of the examples listed above or some other reason not listed, the extent and degree of the offence must be considered before the severity of disciplinary action is determined.

19.
UNSATISFACTORY CONDUCT
19.1
This relates to instances of failure to observe and maintain Trust discipline, but which are viewed as less serious than offences constituting Gross Misconduct, as described at paragraph 18.3 of this document.

19.2
The following are examples of the types of offences which constitute Unsatisfactory Conduct:

(a)   Bad time-keeping/abuse of flexi-time;

For example

· Being late for work on a regular basis.
· Unauthorised absence out with the agreed time period provided for in the Flexible Working Policy.

(b) Unauthorised absence;

For example

· Non-attendance at work without notification to management of absence.
· Leaving the workplace on non Trust business during working hours without authorisation.

(c) Unacceptable standard of work performance;
For example

· Demonstrating unwillingness to perform the requirements of the job role  

· Making repeated mistakes despite re-training and support.

(d) Negligence
For example

· Failure to carry out vehicle checks when stipulated as part of normal duties 

· Failure to follow Trust Accounting Financial Regulations. 

(e) Refusal to carry out a reasonable instruction or order;
For example

· A Manager’s refusal to undertake an Absence Review Meeting in respect of an employee who has met a trigger under the Supporting Attendance at Work Policy. 

· Refusal to comply with the terms of an agreed work instruction issued by a supervisor or manager.
(f) Breach of the Trust’s Acceptable Use Policy governing the personal use of communications systems;
For example

· Personal use of the internet during working hours

· Transmitting copyrighted information in a way that violates the copyright.

(g) Breach of the Trust’s Code of Conduct;
For example

· Not working in the best interests of a service user

· Commenting to the media regarding Trust business without authorisation.

As with the examples listed for Gross Misconduct, it should be noted that the above examples do not constitute an exhaustive list.

19.3
Behaviour deemed to be Unsatisfactory Conduct might lead to the issue of a Warning. However, dependent upon the employee’s current disciplinary record, action up to and including dismissal may be taken.  When an employee is dismissed for Unsatisfactory Conduct, as opposed to summary dismissal on the grounds of Gross Misconduct, the employee will be entitled to a payment in lieu of notice. They will also be paid for any balance of annual leave due at that date, where applicable.

20.
CAPABILITY

20.1
In instances where an employee does not meet the Trust’s expectations with regard to the way that they carry out the duties of their post, the Manager should advise an employee of those areas in which they are failing to do the job properly, warning them of the possibility of disciplinary action and giving them an opportunity to improve their performance as outlined in the Trust’s Supporting Performance at Work Policy.
Before deciding what course of action to undertake, it is necessary to establish whether lack of capability or poor performance, is due to a wilful reason, or a genuine inability to carry out the job.

20.2
Genuine Inability To Carry Out The Duties Of Their Post

Where over a period of time, an employee has not been able to meet the standards required to satisfactorily carry out the duties of the post and it has been established that following an agreed action plan being put into place to aid improvement, including supported training and supervision, that the employee is still unable to cope with the demands of the job due to a genuine inability to carry out the duties then in such circumstances, redeployment to a suitable alternative post may be considered as an alternative to disciplinary action. 

Redeployment should be sought firstly within the employee’s own service. Where no opportunities arise in that service, the Manager in consultation with the EAC Human Resources Officer should contact the Director: Corporate Activities for possible redeployment opportunities in other Trust sections in terms of the Trust’s Deployment and Career Pathways Policy.  If there are no suitable redeployment opportunities available at that time then disciplinary action will be appropriate. 

20.3
Wilful Behaviour
Where an employee who is considered capable of improvement does not co-operate with an agreed action plan to aid improvement, including supported training and supervision, due to lack of motivation and/or commitment, the employee may be dealt with in the same manner as Unsatisfactory Conduct using the Disciplinary Procedures.

20.4
Health Reasons 
Where an employee is unable to undertake the full duties of their post due to health reasons, they should be referred through EAC Human Resources Service to the Occupational Health Service. Where the Medical Adviser’s report confirms an underlying disability, or chronic medical condition, the Trust has an obligation to consider whether any reasonable adjustments can be made to enable the employee to continue in their post. 

Where no reasonable adjustments can be made and the employee is unable to continue in their post, the following alternatives should be considered: - redeployment on grounds of capability or retiral or termination of employment on grounds of ill health. If these alternatives are not viable options, then the only course of action available will be through the Disciplinary Procedures.

21.
WRITTEN NOTIFICATION OF DECISION 

· All disciplinary action taken must be confirmed in writing to the employee, and their representative normally within 5 working days from the date of the Hearing, by recorded mail or hand delivery, where appropriate;

· The written notification of the outcome of the Hearing must:

(i)
Detail the reason(s) for the disciplinary action, the level of action taken and how long details of such action will be retained on file;

(ii)
Detail any improvements expected, in the case of a warning, and the review timeframe, together with the likely consequences of any failure to improve, or subsequent misconduct;

(iii)
Inform the employee of their right of appeal against the disciplinary action and to whom any appeal should be submitted within the designated time limits. 

· Where an employee has been dismissed, the explicit reason(s) must be detailed in the dismissal letter e.g. in cases of Unsatisfactory Conduct, reference should be made to the particular disciplinary rule which the employee is deemed to have breached. Forms of words which must be avoided are vague expressions such as, “unsatisfactory employee”, “lack of effort”, etc. The letter should also include what other options were considered e.g. redeployment.
· In cases involving a number of allegations, each allegation must be detailed separately and confirmed that when taken together has led to dismissal.

· A copy of the letter confirming the disciplinary action taken should be retained in the employee’s personnel file; a copy sent to EAC Human Resource Service and a copy sent to the employee’s representative, if appropriate.

· Where there is a statutory requirement to do so, notification of the disciplinary action taken should be notified to the appropriate Registration Body.  This is important in cases where the employee’s employment is conditional upon continuing registration with that Body. The letter confirming the disciplinary action should also advise the employee that the appropriate statutory bodies will be advised of the disciplinary action. 

· Where an employee who is undertaking regulated work with children and/or protected adults in terms of the Protection of Vulnerable Groups (Scotland) Act 2007 has, whether or not in the course of employment, harmed a child or protected adult, placed a child or protected adult at risk of harm, engaged in inappropriate conduct involving pornography or engaged in inappropriate conduct of a sexual nature involving a child or protected adult or given inappropriate medical treatment to a child or protected adult  

and

as a consequence has been dismissed or transferred to a position which does not involve regulated work, the Trust has a duty to refer the matter to the Disclosure Scotland, an executive agency of the Scottish Government, for consideration for inclusion of the individual on the children’s or adults’ list of individuals unsuitable to work with children or protected adults.

The Trust must also make such a referral in circumstances where it would have dismissed or transferred the employee had they not otherwise stopped doing regulated work or been working for the Trust for a fixed term.

Further information regarding the duty to refer is contained within the Trust’s Disclosure Scotland Policy and Procedures.

22.
TIME LIMITS ON DISCIPLINARY ACTION
22.1
Disciplinary action ceases to be “live” following the specified period of satisfactory conduct and will normally be disregarded for future disciplinary purposes following the expiry of the undernoted periods:


(i)
Verbal Warning



6 months


(ii)
Written Warning



6 months


(iii)
Final Warning*




12 months


(iv)
Punitive Action Short of Dismissal

12 months

* A Final Warning may be extended beyond 12 months should a further minor

breach of discipline occur.

Where, following the expiry of the time period specified in the warning, there is further misconduct by the employee, the Trust may in limited circumstances have regard to the underlying conduct given rise to that warning in determining a further disciplinary sanction. In such circumstances, advice should be sought from EAC Head of Human Resources or Solicitor to East Ayrshire Council.

22.2
If a Disciplinary Hearing is convened out with the time period of a warning but in respect of conduct established to have occurred when the warning was live then that warning may be taken into account when considering further disciplinary action.
22.3
Unless there is a statutory requirement to retain notes and correspondence relating to the disciplinary action, all documentation will be removed from the employee’s personnel file and securely destroyed by office shredder or by confidential waste disposal after expiry of the warning.

22.4
Any notes and correspondence relating to the disciplinary process or action will be retained for the time period determined by the relevant Statutory Body in respect of those employees whose employment is conditional upon registration with a relevant Statutory Body e.g. Scottish Social Services Council. This may be longer than the period detailed in paragraph 22.3 above.

23.
APPEALS PROCESS

23.1
The opportunity to appeal against a disciplinary decision is essential to natural justice.  An employee may choose to submit an appeal on a number of grounds, which could include the perceived unfairness of the decision, the severity of the penalty, new evidence coming to light, or procedural irregularities.  A copy of the appeals form can be accessed via the Intranet: Disciplinary Appeal Form
23.2
With the exception of the Chief Officer of the Trust, all appeals against disciplinary action short of dismissal, must be made in writing, to the Chief Officer, within 14 days of receipt of written confirmation of the disciplinary action. The Chief Officer (or appropriate nominated officer) will arrange an Appeal Hearing within a further 14 days. 

23.3
The Appeals Panel of the Board of Trustees will hear appeals against dismissal. An appeal to the Appeals Panel must be lodged, in writing, to the Director: Corporate Activities, either personally or through a trade union, within 14 days of receiving written notification of the dismissal. The appeal shall be heard as soon as reasonably practicable.

23.4
It is important that appeals against any disciplinary action should be heard as quickly as is possible, and every effort should be made to keep within the time limits as contained within the procedures. 

23.5
The Officer who imposed the disciplinary action must not hear an appeal against disciplinary action. The appeal should be heard by an officer senior to the disciplinary officer, and every attempt should be made to deal with appeals against disciplinary action short of dismissal through the management structure appropriate for the disciplined employee. Where appropriate, depending on the seniority of the employee being disciplined the appeal may be heard by another Strategic Lead within the Trust.

23.6
Where the disciplinary action taken is dismissal or disciplinary transfer, and the employee has lodged an appeal, where appropriate their post should be filled on a temporary basis only until the internal appeals procedure is completed.  (If no appeal is lodged within the requisite timescale, the post may be filled in the normal manner.)

23.7   Appeals against verbal/written warnings, given by the Director: Corporate Activities, may be made to the Chief Officer within 14 days of notification. Appeals against verbal/written warnings, given by the Chief Officer may be made to the Director: Corporate Activities within 14 days of notification to enable an Appeals Panel to be convened to hear the appeal. All Chief Officer Appeals are made to the Appeals Panel.
23.8
The Appeals Procedure can be accessed via the Intranet Disciplinary Appeals Procedures and should be followed in respect of all appeals against all forms of disciplinary action taken against an employee.


SECTION 6

ADDITIONAL ISSUES

24.
DISCIPLINARY PROCEDURES FOR AYRSHIRE360’S CHIEF OFFICER

24.1
Details of the Disciplinary Procedure for the Chief Officer are contained in the Scheme of Salaries and Conditions of Service for Chief Officials http://eacintranet/resources/pdf/c/chief-executive-disciplinary-process.pdf 
Where it is proposed to use this procedure the Joint Secretaries of the JNC should be notified.
Appeals by the Chief Officer of Ayrshire360 against verbal/written warnings given by the Chair of the Board of Trustees may be made to East Ayrshire Council Head of Human Resources.  Appeals will be heard by the Appeals Panel of the Board of Trustees or a specially constituted subcommittee of the Board of Trustees. 

25. 
DISCIPLINARY PROCEDURE FOR CHIEF OFFICERS

25.1 
The Board of Trustees will be responsible for all matters affecting the discipline of the Chief Officer with the Council’s Head of Human Resources being present as an adviser. It is recommended that where formal disciplinary action is contemplated, the appropriate Members of the Board of Trustees should be advised.

25.2 
Appeals against any disciplinary action taken by the Board of Trustees will be heard by a panel lead by the Chair of the Board.
25.3 
Any disciplinary hearings in relation to the Chief Officer will be heard by a panel of board members chaired by the Vice- Chair.
25.4 
In relation to the investigation of the Chief Officer, an independent person outwith the Trust may be appointed to assist in the process.

25.5
Appeals against all disciplinary action taken short of dismissal will be heard by the Chair of the Board with appeals against dismissal being heard by the Appeals Panel.
25.6 
Any disciplinary matter relating to the Chief Officer will, subject to the terms of paragraphs 25.1to 25.5 hereof be considered in terms of the foregoing Disciplinary Policy and Procedures as they apply to other employees.
26.
TRADE UNION REPRESENTATIVES

26.1
Where allegations relate to an employee who holds a formal Trade Union position e.g. Steward, Safety Representative, Union Learning Representative etc. then the appropriate Full Time Trade Union Official will be advised of the Trust’s intentions prior to any investigation or disciplinary action being taken. It is emphasised, however, that all other aspects of the Disciplinary Policy and Procedures apply equally to Trade Union Representatives.

27.
STATUTORY REGISTRATION BODIES

27.1
There are a number of employees who are employed in a post which requires them to have continuing registration with the relevant statutory Registration Body to maintain employment with the Trust e.g. Scottish Social Services Council. 

27.2
In this connection, the Trust has a duty to report investigations or disciplinary action taken as appropriate therefore advice should be sought from Human Resources.
27.3
The Registration Body will also be advised when an employee resigns from the Trust’s service to enable them to avoid any disciplinary action being taken against them.

27.4
As outlined in paragraph 21, where any employee is undertaking regulated work in terms of the Protection of Vulnerable Groups (Scotland) Act 2007 and has harmed a child or  a protected adult  or placed them at risk of harm and has been dismissed or transferred to an alternative post which is not a regulated child care or protected adult post as a consequence, the Trust has a duty to refer the matter to Disclosure Scotland, an executive agency of the Scottish Government, for consideration for inclusion of the individual on the children’s’ or adults list of individuals unsuitable to work with children or protected adults.

27.5
The employee concerned must be advised by the Trust that a report is being submitted to the appropriate statutory body. This should be included in the letter intimating the outcome of the disciplinary process.

27.6
Similar to the circumstances where an employee is facing criminal charges, the service does not require to await the outcome of any separate investigation that the Registration Body may undertake before implementing fair and reasonable action under the Trust’s Disciplinary Policy and Procedures. 
27.7
In cases where the outcome of the internal disciplinary procedure results in action short of dismissal and the Registration Body subsequently determines that the employee’s registration is suspended or withdrawn, the Strategic Lead concerned, before dismissing the employee on these grounds, should consider whether suitable alternative work is available.

28.
ALCOHOL, SUBSTANCE USE, GAMBLING AND OTHER ADDICTIONS RECOVERY PROGRAMME

28.1
Any employee who at a Disciplinary Hearing states that the offence has been influenced by a problem of alcohol, substance use, gambling  or some other addiction will normally at the conclusion of the Hearing be given the opportunity of accepting referral to the relevant counselling or other service arranged by the Trust. However, in cases of extreme misconduct the Disciplinary Officer may proceed to discipline the employee without referral to the relevant counselling service.

28.2
Where it is decided that disciplinary action is appropriate then the employee will have the right of appeal against this decision.

28.3
If the employee accepts the offer of counselling or some other service then they will be referred to an appropriate agency who will provide advice whether or not the alleged offence is directly attributable to a related problem. The employee will be advised that the proposed disciplinary action e.g. written warning will be held in abeyance pending a view from the counselling agency.

28.4
If the agency advises that the employee has a related problem and the employee agrees to complete the recommended recovery programme then the employee will be further advised that the disciplinary action will be held in abeyance pending the satisfactory completion of the programme. 

28.5
When the employee satisfactorily completes the programme then they will be advised that consequently, the disciplinary action held in abeyance will be withdrawn.

28.6
In cases where either the employee is not accepted as having a related problem or has subsequently failed to complete the recovery programme then the disciplinary action will be implemented for the full period concerned. 
29.
SICKNESS OCCURING DURING DISCIPLINARY PROCESS

29.1
Whilst dealing sympathetically with any employee who is on sick leave, it is important to act promptly to establish what the alleged disciplinary problem is and to gather information before memories fade including that of the employee.

29.2 
Where an employee on sick leave is subject to disciplinary action then the following steps should be taken:

· Establish whether or not the employee is able to attend any meetings.

(can the employee be visited at home?)

· Establish indicative timescale of when the employee will be able to attend any meetings. (contact either the employee’s doctor or Occupational Health Service for advice)

· If the employee is unable to participate in the disciplinary process within a reasonable time period then they should be notified to send a representative to represent them at meetings.

29.3
Notwithstanding the above, it is essential to ensure that there is no undue haste which may result in a fair and thorough investigation not taking place. 

30.
ALLEGATIONS OF CRIMINAL OFFENCES
30.1
If an employee is charged with, or convicted of, a criminal offence not related to work, this is not in itself reason for disciplinary action. The department should establish the facts of the case and consider whether the matter is serious enough to warrant starting the disciplinary procedure. The main consideration should be whether the offence, or alleged offence, is one that impacts on the employee’s ability to carry out their type of work. Similarly, an employee should not be dismissed solely because they are absent from work as a result of being remanded in custody.

30.2
Where there is an allegation of a criminal offence within the workplace, or if the allegation has a bearing on employment, it would be normal for the matter to be reported to the police, if they have not already been informed.  Advice should be sought from EAC’s Human Resources Service or Internal Audit prior to any decision being taken regarding police involvement.

30.3
In such a situation, where it is considered that the conduct warrants investigation under the Disciplinary Procedures, an investigation into the facts of the case should be undertaken, including interviewing the employee, where this is possible.

30.4
Prior to taking disciplinary action, the Disciplinary Officer must have reasonable grounds for believing that the employee committed the alleged offence.

30.5
In the event of the employee refusing to co-operate with any internal investigation, the Trust may still take action under the Disciplinary Procedures.  In this situation, the employee should be advised in writing that, in the event of their continuing failure to co-operate, a decision will be taken on the basis of the information available at that time.

30.6
Dependent on the nature of the alleged offence(s), and with consideration in respect of the possible workplace implications, it may be necessary to consider redeployment to other duties/other work location or suspension with pay, pending the outcome of any internal disciplinary process. 

30.7
Any actions taken will be out with, and without prejudice to, any police involvement.  It is not necessary for the Trust to await the outcome of any prosecution before taking fair and reasonable action on the basis of the outcome of any internal investigations, provided that there are reasonable grounds to believe that, on the balance of probability, the employee committed the alleged offence.

30.8
In cases where an employee’s alleged or actual criminal offence does not arise from their Trust employment or may have no bearing on their employment, consideration should be given to the relevance of the alleged or actual offence to the duties of the individual as an employee.  Consideration should be given as to whether the alleged or actual offence may render the employee unsuitable to continue in their current type of work and where this is the case the appropriate options should be discussed in the first instance with EAC Head of Human Resources.

30.9
Where an employee is unavailable for work due to the imposition of a custodial sentence, through being remanded in custody or by the imposition of bail conditions, and where no disciplinary action is to be taken on the basis of conduct arising from the alleged or actual offence, it will be necessary to act reasonably in considering the specific circumstances and the needs of the service in determining whether or not the employee’s job can be kept open.  If dismissal is considered on this basis the reasons for dismissal must be substantial.

30.10
Where, following a criminal conviction leading to, for example, the loss of a driving licence, the continuing employment in a particular job would be impossible, consideration should be given as to whether suitable alternative work is available.

30.11
The Police enquiries are and must be kept completely independent of the Trust’s Disciplinary Policy and Procedures. The Police should not be present at any meeting or Disciplinary Hearing other than as a witness to fact where the purpose is to consider whether or not any disciplinary action should be taken against the employee.  

31.
RAISING OF A GRIEVANCE DURING THE DISCIPLINARY PROCESS
31.1
In the course of a disciplinary case, an employee may possibly raise a grievance about the Disciplinary Officer, Investigating Team or Appeal Chair dealing with their case. Where this happens, and depending on the circumstances, it may be appropriate to suspend the disciplinary procedure for a short period until the grievance can be considered. If the grievance is upheld then another Disciplinary Officer will deal with the disciplinary case. Where this situation arises the Disciplinary Officer should consult EAC Head of Human Resources in the first instance.

32.
DIVERSITY OF EMPLOYEES SUBJECT TO DISCIPLINARY ACTION
32.1
The Trust will monitor all disciplinary action taken against Trust employees with EAC Human Resources Service, reporting on a quarterly basis to the EAC Human Resources Service the relevant statistics on the basis of employees’ age, race, gender, disability, sexual orientation, religion or belief. This will provide an analysis of internal employment practices to ensure that the Trust’s systems and processes do not have an adverse impact on certain employee groups.

33. 
EQUALITIES

33.1 
Quality, Equality, Access and Partnership are the core values of the Trust and through the Council’s Equalities Forum we are committed to ensuring that all our employees including our BAME, disabled and LGBT+ employees have safe and supportive work environments to thrive and that Equalities is at the heart of everything we do. We will do this by ensuring our HR Policies are clear and take account of all protected characteristics and will work in partnership with our employees, local communities, our wider equality partners and businesses to actively identify and end all forms of discrimination and gender based violence.

34.
RECORD KEEPING

34.1
The trust is committed to full compliance with the General Data Protection Regulations, the Data Protection Act 2018 and any subsequent forthcoming amendments. The Trust observes the principles of data protection legislation and maintains confidentiality of all personal disciplinary information held manually or on the Trust’s information systems. For further information on your privacy rights please see the Trust’s main Privacy Statement at the following link: https://ayrshire360.com/media/2082/privacy-statement.pdf
34.2
A record of all formal Disciplinary Action taken will be retained confidentially, although all such records will normally be disregarded for disciplinary purposes after the expiry of the disciplinary action. The nature, reason and level of the Disciplinary Action will also be summarised and used for statistical purposes and to establish patterns and consistency. For further advice contact EAC Human Resources Service.  

34.3 
Unless there is a statutory or other legal requirement to retain notes and correspondence relating to the disciplinary action, all documentation will be removed from the employee’s personnel file and securely destroyed by office shredder or by confidential waste disposal after expiry of the designated time limit period in accordance with the departmental retention schedule.

33.4
Any notes and correspondence relating to the disciplinary process or action will be retained for the time period determined by the relevant Statutory Body in respect of those employees whose employment is conditional upon registration with a relevant Statutory Body e.g. Scottish Social Services Council. However, no disciplinary warnings which have been expired will be taken into account in any future Disciplinary Hearing.

35.
EMPLOYMENT TRIBUNALS

35.1
The Trust will be represented by a Solicitor from EAC Legal Services or a legal representative instructed by the said service who will consult with Trust Management and EAC Human Resources Service in the preparation and presentation of cases to Employment Tribunals.

36.
TRAINING

36.1
Those employees responsible for using and applying the Disciplinary Policy and Procedures including conducting investigatory interviews will receive appropriate training. If a Manager has attended the appropriate training but has not conducted an Investigatory Interview or chaired a Disciplinary Hearing within a 3 year period then they must attend refresher training, which will be provided by the Organisational Development Section within EAC Human Resources Service. The training will assist managers to achieve positive outcomes reducing the need for any further disciplinary action.

37.
COMMUNICATION TO EMPLOYEES
37.1
An electronic copy of this Circular will be sent to all employees who are on the e-mail system and will be available to view the Policy on the Trust’s Intranet Page. Managers should arrange for all employees who are not on the e-mail system to be advised of the contents of this Circular and arrange for the Policy to be available for reference.
38.
REVIEW

38.1
The Policy and Procedure will be subject to a review every two years. However, if there are any significant changes then the review will be brought forward if required. At the time of the review, it will be determined whether there are only minor changes required and so a desktop review will be sufficient or, if it will be more complex, a working group will be established. 
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